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DIGEST 

1 .  Protest alleging solicitation was not sufficiently 
specific is untimely under General Accounting Office's Bid 
Protest Regulations where not filed prior to closing date 
for receipt of proposals. 

2 .  Where agency reasonably finds that proposal which 
received a point score of 30 out of 8 5  possible technical 
points, indicates only a limited understanding of the 
objectives of a request for proposals, provides only a 
skeletal outline of the methodology to be used to accomplish 
the objects and demonstrates weak experience, the proposal 
may be rejected as unacceptable. 

3 .  
of an award did not prejudice a protester nor does it 
provide a basis to sustain a protest. 

Agency failure to give a protester prompt notification 

DECISION 

Rainbow Technology, Inc., protests award to King Research, 
Inc., under request for proposals (RFP) N o .  52-SENB8C5147, 
issued by the National Institute of Standards and Technology 
(NIST), Department of Commerce, for a marketing study 
regarding NIST's sales of the Standard Reference Data (SRD) 
to the general public. 

We dismiss the protest in part and deny it in part. 

The RFP requesting a firm-fixed-price marketing study was 
issued on June 1 ,  1 9 8 8 .  The RFP specified four technical 
criteria comprisinq 8 5  percent of the score with the 
remaining 15  percent for price. The evaluation factors 
for award were as follows: ( 1 )  understanding the issue, 
2 5  percent; ( 2 )  methodology proposed, 2 0  percent; 
( 3 )  personnel to be involved, 15  percent: ( 4 )  experience 
with similar studies, 25  percent: and ( 5 )  cost, 15 percent. 



P r i o r  t o  t h e  c l o s i n g  d a t e  f o r  r e c e i p t  of proposa ls ,  Rainbow 
contac ted  t h e  agency 's  c o n t r a c t i n g  s p e c i a l i s t  and reques ted  
a d d i t i o n a l  in format ion  regard ing  t h e  s p e c i f i c s  of t h e  NIST 
da t abases  and t h e  users of t h e  da tabases .  I n  response,  t h e  
c o n t r a c t i n g  o f f i c e r ' s  t e c h n i c a l  r e p r e s e n t a t i v e ,  through t h e  
c o n t r a c t i n g  o f f i c e r  and c o n t r a c t i n g  s p e c i a l i s t ,  t e l ephon i -  
c a l l y  provided Rainbow wi th  a d d i t i o n a l  information. Rainbow 
d i d  not r eques t  f u r t h e r  in format ion ,  nor f i l e  a p r o t e s t  
a l l e g i n g  t h a t  t h e  s o l i c i t a t i o n  was unclear o r  d e f i c i e n t ,  
before  t h e  RFP c l o s i n g  d a t e  of J u l y  1 .  

I n  response t o  t h e  R E T ,  N I S T  rece ived  t h r e e  proposals  from 
Rainbow, Price Waterhouse, I n c . ,  and King. A s  a r e su l t  of 
t h e  t echn ica l  e v a l u a t i o n  completed on J u l y  22, King, with a 
p r i c e  of  $47,800,  w a s  determined t o  be t e c h n i c a l l y  accept-  
able w i t h  a t echn ica l  s c o r e  of 75 o u t  of 8 5  p o s s i b l e  p o i n t s .  
Price Waterhouse had a t e c h n i c a l  s co re  of  5 5  with a p r i c e  of 
$80,000. Rainbow, which proposed a p r i c e  of $46,417,  w a s  
considered t e c h n i c a l l y  unacceptable  with a t e c h n i c a l  s c o r e  
of 30 o u t  of 8 5  p o i n t s .  King, t h e r e f o r e ,  had t h e  h i g h e s t  
t e c h n i c a l  s co re  and i ts  p r i c e  w a s  on ly  $1,383 more than  t h a t  
of t h e  p r o t e s t e r ' s  t e c h n i c a l l y  unacceptable  proposal .  

NIST states t h a t  a l though no d i s c u s s i o n s  were in tended ,  o n  
J u l y  28,1 /  t h e  c o n t r a c t i n g  specialist mis takenly  requested 
by te lepEone best and f i n a l  o f f e r s  ( B A F O s )  l i m i t e d  t o  p r i c e  
from a l l  t h r e e  o f f e r o r s ,  i n  response t o  which Rainbow was 
t h e  only o f f e r o r  t o  change i t s  proposa l ,  reducing its p r i c e  
t o  $44,096.  

On August 1 ,  NIST awarded t h e  c o n t r a c t  t o  King since it had 
t h e  lowest  p r i c e d ,  t e c h n i c a l l y  accep tab le  proposa l .  
Although Rainbow was n o t i f i e d  on August 5 t h a t  t hey  were 
t e c h n i c a l l y  unacceptable ,  t h e  c o n t r a c t i n g  agency fa i led t o  
inform Rainbow t h a t  award had been made t o  King. Rainbow 
f i l e d  a n  agency-level p r o t e s t  wi th  N I S T  on August 1 1 ,  which 
NIST den ied  on September 8 .  

I n  i t s  September 13 p r o t e s t  t o  our Of f i ce ,  Rainbow a l l e g e s  
t h a t :  ( 1  ) t h e  RFP's s t a t e m e n t  of work was not very  
in fo rma t ive  and NIST d i d  not  provide s u f f i c i e n t  c l a r i f y i n g  
informat ion  t o  Rainbow; (2) t h e  t e c h n i c a l  weaknesses NIST 
perce ived  i n  i t s  proposa l  were not r e l a t e d  t o  t h e  RFP 
e v a l u a t i o n  c r i t e r i a ;  and ( 3 )  no t e c h n i c a l  c l a r i f i c a t i o n s  

1/  The p r o t e s t e r  claims t h e  BAFO reques t  occurred on 
&gus t  2 o r  3. However, Rainbow provides  no documentation 
t o  suppor t  t h i s  claim, which seems improbable since award 
would have a l r e a d y  been made on August 1 .  
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were requested from Rainbow despite its low price, even 
though a BAFO was requested. 

In response to the protest, NIST first contends that the 
protester's claim that the solicitation was not sufficiently 
specific is untimely under our Bid Protest Regulations, 
since the alleged deficiencies were apparent on the face of 
the solicitation. We agree. 

In order for a protest against alleged deficiencies that are 
apparent on the face of the solicitation itself to be 
timely, it must be filed before the closing date for receipt 
of initial proposals. 4 C.F.R. S 21.2(a) (1988). Since 
Rainbow was aware of these alleged deficiencies prior to the 
July 1 closing date, but did not protest to the agency until 
August 1 1 ,  its protest against the solicitation is untimely 
and is dismissed. 

The main thrust of Rainbow's protest to our Office concerns 
the evaluation of its proposal. Rainbow claims that it was 
improper for NIST to reject its proposal as technically 
unacceptable without providing Rainbow with an opportunity 
to revise it. 

The agency asserts that Rainbow's proposal clearly 
demonstrated its unfamiliarity with the scientific area in 
question and did not show that the protester had the 
personnel, experience, and methodology to meet NIST's 
requirements. NIST states that this determination is 
indicated by Rainbow's score of 30 out of 85 possible points 
on the technical rating. NIST says that it did not request 
further technical clarifications or discussions with Rainbow 
because its proposal was unacceptable. In effect NIST found 
Rainbow outside the competitive range. 

The evaluation of proposals and the resulting determination 
as to whether an offeror is in the competitive range are 
matters within the discretion of the contracting activity, 
since it is responsible for defining its needs and for 
deciding on the best methods of accommodating them. John W. 
Gracey, B-228540, Feb. 26, 1988, 88-1 CPD 1[ 199. In 
reviewing an agency's evaluation, we will not reevaluate the 
technical proposals, but instead will examine the agency's 
evaluation to ensure that it was reasonable and in accord- 
ance with the RFP evaluation criteria. Id. - 
Here the technical evaluators determined that Rainbow's 
proposal indicated only a limited understanding of the 
issues pertinent to information dissemination, and was very 
weak on the understanding of how technical data are used. 
Further, the evaluators found that with respect to the study 
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methodology, Rainbow only provided a ske le ta l  o u t l i n e  and a 
poor ly  d r a f t e d  q u e s t i o n n a i r e  f o r  t h e  c o l l e c t i o n  of d a t a ,  and 
i n  t h e  e v a l u a t o r s '  judgment a cons ide rab le  amount of N I S T  
s t a f f  t i m e  would be needed t o  h e l p  Rainbow personnel  d e s i g n  
a s a t i s f a c t o r y  survey.  

While t h e  p r o t e s t e r  contends t h a t  t h e  RFP was too  vague and 
a d d i t i o n a l  in format ion  concerning t h e  da tabases  was 
necessary  t o  formula te  a n  accep tab le  proposa l ,  N I S T  
p e r s u a s i v e l y  m a i n t a i n s  t h a t  t h e  s u b j e c t  information i s  
p u b l i c l y  a v a i l a b l e ;  t h a t  o f f e r o r s  were expected t o  possess  
knowledge of t h e  e x i s t i n g  da tabases ;  and t h a t  o f f e r o r s  were 
expected t o  provide i n  t h e i r  p roposa ls :  ( 1 )  t h e  product  
usage p a t t e r n s ;  ( 2 )  a r a t i o n a l e  f o r  s e t t i n g  product p r i c e s ;  
and ( 3 )  a s p e c i f i c  product  marketing s t r a t e g y  f o r  t h e  unique 
f i e l d s  of phys ics ,  science, material  and chemical d a t a  
involved;  and a methodology. 

Rainbow p o i n t s  ou t  t h a t  t h e  RFP i n d i c a t e d  t h e  c o n t r a c t o r  
would c o n s u l t  wi th  N I S T  personnel  and u s e  N I S T  mai l ing  
l ists ,  and argues  t h a t  it should not  have been downgraded 
f o r  r e ly ing  on such resources .  However, N I S T  states t h a t  
t h i s  RFP w a s  seeking  new innovat ive  techniques  f o r  market ing 
and improving i t s  products .  S p e c i f i c a l l y ,  N I S T  w a s  r e l y i n g  
on o f f e r o r s  t o  be r e s o u r c e f u l  i n  sugges t ing  o t h e r  p o s s i b l e  
methods of reaching u s e r s  and providing b e t t e r  products  t o  
meet u s e r  needs. An agency is not  o b l i g a t e d  t o  "spoon feed"  
o f f e r o r s  as t o  what f a c t o r s  m u s t  be addressed i n  an  
a c c e p t a b l e  proposa l  f o r  a marketing s tudy ,  and a proposa l  
which does not  demonst ra te  t h e  requi red  understanding may be 
r e j e c t e d  as unacceptable .  John W .  Gracey, B-228540,  supra  
a t  4 .  

A d d i t i o n a l l y  t h e  e v a l u a t o r s  found Rainbow's exper ience  t o  be 
weak i n  t h e  s c i e n t i f i c  and technical informat ion  marke t ,  
which was of primary i n t e r e s t  t o  N I S T .  While Rainbow claims 
t h a t  i ts  p r i n c i p a l ' s  2 0  yea r s  of expe r i ence  i n  da t abase  
market ing could f u l l y  meet R F P  requirements ,  we agree t h a t  
Rainbow's nonspec i f i c  exper ience  could be downgraded under 
t h e  R F P .  

Based on our review of t h e  material included i n  Rainbow's 
proposa l ,  t h e  t e c h n i c a l  e v a l u a t i o n  t h e r e o f ,  and t h e  agency ' s  
responses  t o  t h e  p r o t e s t ,  we f i n d  t h a t  t h e  agency 's  
e v a l u a t i o n  was reasonable .  

Rainbow n e x t  contends t h a t  merely reques t ing  a BAFO f o r  
p r i c e  does not  s a t i s f y  a n  agency's o b l i g a t i o n  t o  conduct  
meaningful d i s c u s s i o n s ,  where t h e  agency ' s  e v a l u a t o r s  
p e r c e i v e  weaknesses and d e f i c i e n c i e s  i n  t h e  proposal .  N I S T  
responds t h a t  Rainbow's proposa l  was unacceptable;  t h a t  it 
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in tended  t o  award on i n i t i a l  o f f e r s ;  and t h a t  t h e  con t r ac t -  
i ng  s p e c i a l i s t ' s  v e r b a l  r eques t  f o r  BAFO's from a l l  three 
o f f e r o r s  was a m i s t a k e .  

A s  i nd ica t ed  above, N I S T  reasonably found Rainbow's proposal  
was unacceptable.  A reasonable  reading of t h e  record 
i n d i c a t e s  t h a t  only major r e v i s i o n s  tantamount t o  r e w r i t i n g  
Rainbow's proposal-could make its proposa l  t h e  most 
a c c e p t a b l e  proposa l .  - See Campbell Engineering, Inc . ,  
B-231126, Aug. 1 1 ,  1988, 88-2 CPD 136. (Proposa ls  
r e q u i r i n g  major r e v i s i o n s  i n  o rder  t o  have reasonable  chance 
f o r  award c a n  be e l imina ted  from t h e  compet i t ive  range.)  
Also, Rainbow's exper ience  w a s  reasonably found i n f e r i o r  t o  
t h a t  of t h e  awardee. We are persuaded by N I S T ' s  e x p l a n a t i o n  
t h a t  t h e  reques t  f o r  BAFO's was a mistake and t h a t  award was 
made on t h e  b a s i s  of i n i t i a l  p roposa ls  t o  t h e  lowes t  
a c c e p t a b l e  o f f e r o r .  

Rainbow a l s o  contends t h a t  since it o f f e r e d  t h e  lowest  
p r i c e ,  d i s c u s s i o n s  p o i n t i n g  out  t h e  eva lua ted  t e c h n i c a l  
weaknesses should have  been conducted wi th  it. However, 
where a n  o f f e r o r ' s  p roposa l  w a s  reasonably  determined t o  b e  
t e c h n i c a l l y  unacceptable  e f f e c t i v e  and o u t s i d e  t h e  competi- 
t i v e  range, d i s c u s s i o n s  need not  be conducted with it 
r e g a r d l e s s  of i t s  low p r i c e .  F a y e t t e v i l l e  Group Practice, - I n c . ,  B-226422.5, May 16, 1988, 88-1 C P D  456; John W. 
Gracey, B-228540, supra .  I n  a d d i t i o n ,  we f i n d  t h a t  Rainbow 
w a s  not  m a t e r i a l l y  p re jud iced  by N I S T ' s  BAFO r eques t  i n  v i e w  
of Rainbow's m i n i m a l  BAFO response and c l e a r l y  unacceptable  
proposa l .  

Rainbow a l s o  no te s  t h a t  it d i d  not l e a r n  from NIST of  t h e  
August 1 c o n t r a c t  award u n t i l  September 23. Rainbow 
contends,  t h e r e f o r e ,  t h a t  since it had f i l e d  i t s  p r o t e s t  
with our  Of f i ce  p r i o r  t o  t h i s  n o t i f i c a t i o n  of award, 
c o n t r a c t  performance should have been suspended. 

While t h e  p r o t e s t e r  i s  c o r r e c t  t h a t  NIST fa i led t o  promptly 
n o t i f y  unsuccessfu l  o f f e r o r s  of t h e  award c o n s i s t e n t  with 
Fede ra l  Acqu i s i t i on  Regula t ion  (FAR) SS 15.1001(a) and ( c )  , 
(FAC 84-13), we f i n d  t h a t  t h e  l a te  n o t i c e  d id  not  p r e j u d i c e  
Rainbow i n  any meaningful way, nor does it provide a basis 
t o  s u s t a i n  t h e  p r o t e s t .  - See Space Communications Co., 
66 Comp. Gen. 2 (19861, 86-2 CPD 377. I n  t h i s  regard,  w e  
have c o n s i s t e n t l y  he ld  t h a t  a f a i l u r e  t o  promptly n o t i f y  an  
unsuccessfu l  o f f e r o r  of a n  award is  on ly  procedura l  i n  
n a t u r e  and does not  a f f e c t  t h e  v a l i d i t y  of t h e  award. - Id;  
L.L. Rowe Co., B-220973, Feb. 27, 1986, 86-1 C P D  'N 204. 
Moreover, i n  t h i s  case, Rainbow was promptly appr i sed  on 
August 5 when it was e l imina ted  from t h e  compet i t ion ,  and 
t h i s  n o t i f i c a t i o n  led  t o  Rainbow's agency-level p r o t e s t .  
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Rainbow's con ten t ion  t h a t  i ts  p r o t e s t  t o  our O f f i c e  should 
r e q u i r e  a p p l i c a t i o n  of t h e  suspension of performance 
p r o v i s i o n s  of t h e  Competit ion i n  Cont rac t ing  A c t  ( C I C A )  
found a t  31 U.S.C. § 3553(d)  (Supp. I V  1986) has no merit.  
C I C A  s p e c i f i c a l l y  p rov ides  t h a t  i n  o rde r  f o r  t h e  suspension 
p r o v i s i o n s  t o  be a p p l i c a b l e ,  t h e  agency m u s t  r ece ive  n o t i c e  
of a p r o t e s t  t o  t h e  General  Accounting O f f i c e  wi th in  
10 ca lenda r  days of award. 10 U.S.C. S 3553(d);  In te rna-  
t i o n a l  Represen ta t ion  & S e r v i c e s ,  Espana, S.A.--Reconsidera- 
t i o n ,  - B-219878.2, J u n e  6, 1986, 86-1 CPD 529, Rainbow's 
p r o t e s t  w a s  f i l e d  a t  our O f f i c e  more than  10 ca lenda r  days 
a f t e r  August 1. There is no p rov i s ion  i n  C I C A  t h a t  r e q u i r e s  
a n  agency t o  suspend performance u n t i l  our O f f i c e  dec ides  a 
p r o t e s t ,  i f  t h e  p r o t e s t e r  chooses t o  f i r s t  pursue t h e  m a t t e r  
a t  t h e  agency-level ,  - see I n t e r n a t i o n a l  Representa t ion  c 
Serv ices ,  Espana, S.A.--Reconsideration, B-219878.2, supra,  
o r  where t h e  p r o t e s t e r  w a s  not  more t i m e l y  appr i sed  t h a t  
award had been made. 

The p r o t e s t  is d e n i e d  i n  p a r t  and dismissed i n  p a r t .  

General Counsel 
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